Federal Proprietary Products Law

This regulation became effective for all Federal-aid highway construction projects on February
1, 2006.
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TITLE 23--HIGHWAYS

CHAPTER I--FEDERAL HIGHWAY ADMINISTRATION, DEPARTMENT OF

TRANSPORTATION

PART 635 _CONSTRUCTION AND MAINTENANCE--Table of Contents
Subpart D General Material Requirements

Sec. 635.411 Material or product selection.

(a) Federal funds shall not participate, directly or indirectly, in payment for any premium or
royalty on any patented or proprietary material, specification, or process specifically set forth
in the plans and specifications for a project, unless:
(1) Such patented or proprietary item is purchased or obtained through competitive bidding

with equally suitable unpatented items; or
(2) The State transportation department certifies either that such patented or proprietary item

is essential for synchronization with existing highway facilities, or that no equally

suitable alternate exists; or

(3) Such patented or proprietary item is used for research or for a distinctive type of

construction on relatively short sections of road for experimental purposes.
(b) When there is available for purchase more than one nonpatented, nonproprietary material,

semifinished or finished article or product that will fulfill the requirements for an item of

work of a project and these available materials or products are judged to be of satisfactory
quality and equally acceptable on the basis of engineering analysis and the anticipated prices

for the related item(s) of work are estimated to be approximately the same, the PS&E for the

project shall either contain or include by reference the specifications for each such material
or product that is considered acceptable for incorporation in the work. If the State

transportation department wishes to substitute some other acceptable material or product for

the material or product designated by the successful bidder or bid as the lowest alternate, and
such substitution results in an increase in costs, there will not be Federal-aid participation in
any increase in costs.



(c) A State transportation department may require a specific material or product when there are
other acceptable materials and products, when such specific choice is approved by the
Division Administrator as being in the public interest. When the Division Administrator's
approval is not obtained, the item will be nonparticipating unless bidding procedures are
used that establish the unit price of each acceptable alternative. In this case Federal-aid
participation will be based on the lowest price so established.

(d) Reference in specifications and on plans to single trade name materials will not be approved
on Federal-aid contracts.

(e) In the case of a design-build project, the following requirements apply: Federal funds shall
not participate, directly or indirectly, in payment for any premium or royalty on any patented
or proprietary material, specification, or process specifically set forth in the Request for
Proposals document unless the conditions of paragraph (a) of this section are applicable.

[41 FR 36204, Aug. 27, 1976, as amended at 67 FR 75926, Dec. 10, 2002; 71 FR 66454, Nov.
15, 2006]

State of North Carolina Proprietary Products Law

This regulation became effective for all State Funded construction projects on July 1, 2002.

The purpose of this statute is to mandate and encourage free and open competition on public
contracts.

General Statutes — 133-3

8§ 133-3. Specifications to carry competitive items; substitution of materials.

All architects, engineers, designers, or draftsmen, when providing design services, or writing
specifications, directly or indirectly, for materials to be used in any city, county or State work,
shall specify in their plans the required performance and design characteristics of such materials.
However, when it is impossible or impractical to specify the required performance and design
characteristics for such materials, then the architect, engineer, designer or draftsman may use a
brand name specification so long as they cite three or more examples of items of equal design or
equivalent design, which would establish an acceptable range for items of equal or equivalent
design. The specifications shall state clearly that the cited examples are used only to denote the
quality standard of NC General Statutes - Chapter 133 4 product desired and that they do not
restrict bidders to a specific brand, make, manufacturer or specific name; that they are used only
to set forth and convey to bidders the general style, type, character and quality of product
desired; and that equivalent products will be acceptable. Where it is impossible to specify
performance and design characteristics for such materials and impossible to cite three or more
items due to the fact that there are not that many items of similar or equivalent design in
competition, then as many items as are available shall be cited. On all city, county or State
works, the maximum interchangeability and compatibility of cited items shall be required. The
brand of product used on a city, county or State work shall not limit competitive bidding on
future works. Specifications may list one or more preferred brands as an alternate to the base bid
in limited circumstances. Specifications containing a preferred brand alternate under this section



must identify the performance standards that support the preference. Performance standards for
the preference must be approved in advance by the owner in an open meeting. Any alternate
approved by the owner shall be approved only where (i) the preferred alternate will provide cost
savings, maintain or improve the functioning of any process or system affected by the preferred
item or items, or both, and (ii) a justification identifying these criteria is made available in
writing to the public. Substitution of materials, items, or equipment of equal or equivalent
design shall be submitted to the architect or engineer for approval or disapproval; such approval
or disapproval shall be made by the architect or engineer prior to the opening of bids. The
purpose of this statute is to mandate and encourage free and open competition on public
contracts.

(1933, c. 66, s. 3; 1951, ¢. 1104, s. 5; 1993, c. 334, s. 7.1; 2002-107, s. 5; 2002-159, s. 64(c).)



